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8 May 2019 

Dear Convener 

Thank you for your letter of 25 March 2019 seeking the Health and Sport 
Committee’s views regarding the development of the Scottish Parliament’s scrutiny 
role in relation to the new powers arising from the UK’s withdrawal from the EU.  

Since the start of the Parliamentary session the Committee has scrutinised and 
sought to influence the Scottish Government’s approach to the UK’s withdrawal from 
the EU. This has included our inquiry The Impact of leaving the European Union on 
health and social care in Scotland . This inquiry identified potential risks posed by 
leaving the EU, how they could be mitigated and how potential opportunities could 
be realised.  

Legislation  

Your letter requests our views on our scrutiny role in relation to legislation in 
devolved areas which previously would have been within the competence of the EU.  

To date we have considered 25 Statutory Instrument notifications in accordance with 
the protocol between the Scottish Government and the Scottish Parliament.  

We are keen to ensure that our Committee and the Parliament has a continued 
scrutiny role. We therefore agree with the statement in your letter that as a matter of 
principle, the Scottish Parliament, as a minimum, must be consulted prior to consent 
being given by Scottish Ministers to exercise of the powers of UK Ministers to 
legislate in devolved areas that were previously within the competence of the EU.  
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The existing protocol between the Scottish Parliament and the Scottish Government 
has worked well. We believe consideration should be given to extending this protocol 
to apply to cover situations to enable the Scottish Parliament to scrutinise all UK 
legislation which confers powers on UK Ministers to make subordinate legislation in 
devolved areas that were previously within the competence of the EU.  

If the current protocol is applied to other EU legislation within the competency of the 
Parliament we believe further emphasis should be placed on ensuring the Scottish 
Government provides complete information to the Parliament on its proposals from 
the onset. There have been several occasions with SI notifications where we have 
had to seek further information and clarification on what the SI is seeking to achieve 
and on the on-going role for the Scottish Government and the Scottish Parliament if 
the legislation does come into force. We have required this additional information 
before the Committee has been able to take an informed decision. Receipt of 
complete information from the Scottish Government on receipt of notifications would 
assist with the timescales for our scrutiny.  

There have also been several occasions where we have not been afforded the 
timescales set out in the protocol to scrutinise proposals. There have been some 
instances where Scottish Government officials have known the detail of the 
forthcoming proposals but have not shared this information with the Clerks due to 
content being in draft form. If this protocol is extended to cover other Brexit-related 
legislation it would assist if there was further recognition by Scottish Government 
officials of the merit of sharing draft proposals and information at as early a stage as 
possible. We recognise this may be required to be on a confidential basis with Clerks 
initially.   

International Treaties 

The Committee considered a Legislative Consent Memorandum on provisions in the 
Healthcare (International Arrangements) Bill. The Bill intended to allow the UK to 
maintain reciprocal healthcare arrangements with the EU and its Members States 
after Brexit. We received evidence from the Scottish Government that in the event of 
a deal being reached between the EU and the UK the 2018 Act would allow the 
current reciprocal health arrangements to continue during the implementation period. 
However, in the event of there being no deal, the Healthcare (International 
Arrangements) Bill would be needed to put new arrangements in place quickly.  

Our more substantive report on the Current and future operation of reciprocal 
healthcare schemes also highlighted a number of concerns and issues with the 
current operation and implementation of the scheme in Scotland. 

The Committee has an on-going interest in this specific area. Reciprocal healthcare 
could be a component or subject of future international treaties. It is therefore 
important that we are consulted on their content to ensure the issues and concerns 
we have raised to date have been addressed and that assurance can be provided.  

Common frameworks   

We agree that there should be parliamentary consent prior to the Scottish 
Government agreeing both legislative and non-legislative common frameworks. 
There should be an opportunity for those who will be impacted by the frameworks to 
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be consulted. The Parliament has a key role to play in conducting this engagement 
and ensuring the views expressed are heard and reflected in the Scottish 
Government’s approach to framework development. 

We note the commitment of the Scottish Government “not to create divergent policy” 
in ways that would cut across future common frameworks. Whilst there may be 
instances where the status quo approach is the most appropriate it is important to 
ensure that this commitment does not create a barrier to development and 
innovation of policy approaches. 

It is important to ensure that in consideration of legislation, international treaties and 
common frameworks procedures are put in place to protect and enhance the 
Scottish Parliament’s role in scrutinising the Executive.   

I hope our views will assist in informing your forthcoming evidence session with the 
Cabinet Secretary for Government Business and Constitutional Relations. I look 
forward to receipt of further information from your Committee on future steps to 
ensure the Parliament and its Committees are afford the appropriate scrutiny and 
consultation role on this important issue. 

Yours sincerely 

 

 

Lewis Macdonald 

Convener, Health and Sport Committee  

 
 


